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PER CURI AM

Steven C. Labickas appeals from the district court's?
di sm ssal of his conplaint seeking danages from Arkansas State
University and Rita Toland for violations of Title IV of the Hi gher
Education Act (HEA) (20 U S.C. 88 1070-1099) and state common | aw.

Labickas, a full-tine student at Arkansas State University
(ASU), alleged that when he applied through ASU for a federally-
subsi dized Stafford | oan, Tol and, an ASU financi al aid
adm nistrator, infornmed Labickas that as part of the application
process, he would have to authorize ASU to review his credit
Labi ckas refused to grant ASU that perm ssion, insisting that his
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credit record is private. ASUrefused to certify his Stafford | oan
application. Labickas argued that ASU s policy of requiring credit
checks of Stafford |oan applicants is not authorized by the HEA
Labi ckas al so asserted pendent state law clains of breach of
fiduciary duty, outrageous conduct, and breach of contract.

On defendants' notion, the district court di sm ssed Labi ckas's
conplaint with prejudice, concluding that the HEA does not create
a private cause of action for student borrowers. In a footnote,
the district court held that Labickas's pendent state |aw clains
"must also fail."

We review de novo the district court's dismssal for failure
to state a claim Allen v. Purkett, 5 F.3d 1151, 1153 (8th Gr.
1993) (per curiam, cert denied, 115 S. C. 100 (1994).

I n determ ni ng whet her a private renedy exi sts under the HEA,
this court nust |look to four factors: (1) is the plaintiff a
menber of the class for whose especial benefit the statute was
passed; (2) was there a legislative intent to create or deny a
private renmedy; (3) is an inplied renedy consistent with the
purpose of the legislative schenme; and (4) is the cause asserted
one that is traditionally relegated to state law. See Cort v. Ash,
422 U.S. 66, 78 (1975). The critical inquiry, however, is whether
Congress intended to create a private cause of action.
Transanerica Mrtgage Advisors, Inc. v. lLews, 444 U S 11, 24
(1979). Thus, the second and third Cort factors carry nore wei ght
in the analysis than do the other factors. Massachusetts Mut. Life
Ins. Co. v. Russell, 473 U.S. 134, 145 (1985).

We conclude that no private right of action is inplied under
the HEA for student borrowers. The HEA specifies that the
Secretary of Education has the power to carry out the Act's
pur poses; the Secretary has promnul gated numer ous and conprehensi ve
regul ati ons that regul at e educati onal institutions' conpliance wth

-2-



the HEA;, and the statute and | egislative history do not otherw se
suggest congressional intent to create a private renedy. See 20
US. C 88 1070(b), 1082(a)(2), 1082(h); Parks Sch. of Business,
Inc. v. Symington, 51 F.3d 1480, 1485 (9th Cir. 1995); L'garke v.
Benkul a, 966 F.2d 1346, 1347-48 (10th G r. 1992). As Labi ckas has
no claimunder the HEA, it is irrelevant that the caption on the

district court's order identified Tol and as a defendant only in her
of ficial capacity.

Al though it was within the district court's discretion to
di smss Labickas's state law clains, see Mlaurin v. Prater, 30
F.3d 982, 985 (8th Cir. 1994), they should have been dism ssed
wi thout prejudice. Cf. Stokes v. Lokken, 644 F.2d 779, 785 (8th
Cir. 1981) (construing order dism ssing state | aw clains foll ow ng

summary judgnent on federal clains as dism ssal wthout prejudice
because such procedure is the "normal practice").

Accordingly, we affirm the dismissal wth prejudice of
Labi ckas's HEA claim and nodify the dism ssal of his state |aw
clainms to be wi thout prejudice.
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